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STATEMENT OF QUESTIONS PRESENTED 


The questions presented are: 


1. Whether a regulation which places a tax on beer offered for 
sale properly implements a statute which authorizes a tax on beer 
when it is sold. 


2. Whether the Court erred in holding a regulation which is 
authorized for the purpose of preventing fraud or evasion of a tax on 


beer when it is sold permits the assessment and collection of such a 


tax before the beer is sold where there was no evidence before the 
Court that the regulation was made or needed for that purpose. 


JURISDICTIONAL STATEMENT 
STATEMENT OF CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I, A Regulation Placing a Tax on Beer Held for 
Sale is Illegal if Not Authorized by Statute 


I. The Regulation Involved Was Not Promulgated 
By the Commissioners to Prevent Fraud or 
Evasion . . 

Mm Point Three 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,940 


AMERICAN SALES COMPANY, 


Vv. 


DISTRICT OF COLUMBIA, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under Title 28, Section 
1291, of the United States Code, June 25, 1948, 62 Stat. 929. 


STATEMENT OF CASE 


Appellant is a corporation engaged in a general wholesale beer 
business in the District of Columbia and is the holder of a wholesaler's 
license from the Alcoholic Beverage Control Board of the District of 


Columbia. 


2 


The Alcoholic Beverage Control Act, Title 25, Section 138(a), 
provides for the levying and collection of a tax on all beer sold (under- 


scoring supplied) by the holder of such a wholesaler's license and 
authorizes the Commissioners of the District of Columbia to prescribe 
regulations for the collection and payment of such tax. Section 138 (b) 
of this same title authorizes the Commissioners of the District of 
Columbia to prescribe by regulation other methods than that set out in 
Title 25 (a) (1) and (2) of the Act for the assessment and collection of 
the taxes whenever in their judgment such action is necessary to pre- 


vent fraud or evasions (J.A. 7). 


The Commissioners of the District of Columbia by Executive 
Order No. 58-1560, dated September 23, 1958 (J.A. 8-9), promulgated 
a regulation which imposed a tax on all beer warehoused, offered for 
sale, kept for sale, or to be sold in the District of Columbia. Said tax 
was assessed and collected against the appellant beginning in October 
of 1958 and continued each month through September of 1960. The 
appellant seeks recovery of the difference between what the tax would 
have been had it been levied against the beer sold as provided for in 
the Alcoholic Beverage Control Act and the tax levied and collected 
during said period on the beer warehoused by the appellant to be sold, 
which totals $5,213.76. 


The second count of the Complaint seeks to recover the sum of 
One Hundred Fourteen ($114.00) Dollars representing taxes collected 
on beer warehoused by the appellant for sale which was, in fact, never 
sold because of breakage, leakage and inventory shortages. 


The appellee conceded that the taxes were paid involuntarily by 
the appellant under duress. 


3 
STATEMENT OF POINTS 


1. The Court erred in granting appellee's motion to dismiss the 
complaint. 


2. The Court erred in holding that a regulation which taxed beer 
held for sale was reasonable and proper to implement a statute which 
authorized the tax only on beer that had been sold. 


SUMMARY OF ARGUMENT 


A statute which places a tax on beer sold and authorizes the Com- 
missioners of the District of Columbia to promulgate regulations for 
the assessment and collection of the tax does not authorize the Commis- 


sioners to levy a tax on beer held for sale before it is sold. Appellant 
is entitled to a refund of the taxes paid on beer held for sale under this 


regulation where the beer was in fact never sold because of breakage, 
leakage and inventory shortages. 


ARGUMENT 
I 


A REGULATION PLACING A TAX ON BEER HELD FOR SALE 
IS ILLEGAL IF NOT AUTHORIZED BY STATUTE. 
The Commissioners of the District of Columbia in prescribing a 
regulation placing a tax on beer offered or kept for sale have exceeded 
their authority to make rules and regulations to carry out the policy 
declared by the Congress in the language of a statute which clearly 
places a tax on beer only when it is sold. Alcoholic Beverage Control 
Act, Title 25 - Section 138a D.C. Code (1955). The Commissioners in 
placing a tax on beer offered or kept for sale have attempted to legis- 
late rather than carry out their administrative function. The Commis- 
sioners of the District of Columbia are empowered by the Statute to 
make regulations to carry into effect the will of the lawmakers) as 
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expressed by the Statute. Manhattan General Equipment Company v. 
Commissioners of Internal Revenue, 297 U.S. 129, 56S. Ct. 397. The 
will of the lawmakers in this case is clear and unequivocal. The lan- 
guage of the Statute precisely places a tax on beer when it is sold. 
Executive Order No. 58-1560, supra, of the District of Columbia Com- 


missioners imposes 2 tax on all beer warehoused, offered for sale, 


kept for sale or to be sold in the District of Columbia. Such a regula- 


tion imposes a tax on beer which in many instances, conceivably, will 
never be sold even though warehoused or held for sale, such as, beer 
which is warehoused or held for sale and is lost or destroyed by fire 
or other catastrophe before it is sold, also beer which becomes spoiled 
or is lost by leakage, breakage and beer which is donated free of cost. 


0 


THE REGULATION INVOLVED WAS NOT PROMULGATED BY 
THE COMMISSIONERS TO PREVENT FRAUD OR EVASION. 
The Alcoholic Beverage Control Act of the District of Columbia, 

D.C. Code 1951 Edition, Sub 3 Title 25- 138 Section 138(b), authorizes 
the Commissioners of the District of Columbia to prescribe by regula- 
tion other methods or devices or both for the assessment, evidence of 
payment and collection of taxes imposed by this section of the Act 
whenever in their judgment such action is necessary to prevent frauds 
or evasion. It is under this section of the Act the Commissioners 
passed the regulation which levied the tax complained of on beer 
warehoused, offered for sale, kept for sale, or to be sold in the Dis- 
trict of Columbia. The appellant submits that the Statute clearly indi- 
cates the legislative purposes and merely leaves the administrative 
details to the Commissioners. The Statute likewise sets up the stand- 
ards or guids to indicate the extent and limits of the discretion which 
may be exercised under the Statute by the Commissioners. The 
Statute delegates to the Commissioners the authority to set up methods 
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or devices for the assessment and collection of the taxes involved and to 
change these methods or devices when in their judgment such action is 
necessary to prevent frauds or evasions. As heretofore argued, appellant 
submits that this provision of the Statute does not empower the Commis- 
sioners to change the tax to one on beer to be sold rather than 4 tax on 
beer when it is sold. Furthermore, there was not a scintilla of| evidence 
before the Trial Court from which the Court could have concluded that 
the regulation was reasonably and necessarily prescribed by the Com- 
missioners for the purpose of preventing frauds or evasions of the tax. 


mm 


The second count of the Complaint seeks to recover the sum of 
$114.00 paid on beer warehoused for sale but lost by the appellant 
through breakage, leakage and inventory shortages. Certainly, the © 
Statute which imposes a tax on beer sold by the appellant was not in- 
tended to embrace beer which was in fact never sold by the appellant. 


CONCLUSION 


The appellant is entitled to a refund of $5,213.76 which was erron- 
eously and illegally assessed by the Commissioners of the District of 
Columbia and involuntarily paid by the appellant. The appellant is en- 
titled to a refund in the amount of $114.00 for beer taxes paid by the 
appellant on beer which was in fact not sold. The Court erred in con- 
cluding that the regulations involved were legal and proper and within 
the authority of the Commissioners to promulgate and in dismissing 
appellant's complaint on motion of the appellee that the Complaint 
failed to state a cause of action upon which relief could be granted. 
Appellant submits the decision of the Trial Court should be reversed. 

Respectfully submitted, 


MANUEL J. DAVIS 
ROBERT T. SMITH 


910 - 17th Street, N. W. 
Washington 6, D.C. 


Attorneys for Appellant 


Complaint Filed January 29, 1960 


Motion of Defendant District of Columbia to 


Dismiss Complaint, Filed March 22, 1960 ..... 


Excerpts from Memorandum of Opposing Points 
and Authority to Defendant's Motion to Peon 
Filed April 12, 1960 : 


Title 25 Sec. 188, D.C. Code 1951, Supp. 7... . 


Order No. 58-1560 - [Excerpts] - See 
238, 1958 .... 


Order Dismissing Complaint, Filed June 14, 1960 . . 


Excerpts of Proceedings. . . 


JOINT APPENDIX 


[Filed January 29, 1960] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


AMERICAN SALES COMPANY, 
a corporation 

6101 Blair Road, N. W. 
Washington, D.C. 


Plaintiff 


vs. Civil Action No. 303-60 


THE DISTRICT OF COLUMBIA, 

a municipal corporation 

United States District Court House 
Washington, D.C. 


ee Nh a ee ee er ea” 


Defendant 


COMPLAINT 


(For Recovery of Taxes Illegally Assessed and Involuntarily Paid) 


FIRST COUNT 
1. This cause, brought for the recovery of taxes illegally assessed 
and involuntarily paid, is within the general jurisdiction of this/Court, 
under civil actions at law or in equity between the parties, both or either 
of which shall be a resident or be found within the District of Columbia. 
D. C. Code, 1951, Title 11-306. The matter in controversy exceeds, ex- 


clusive of interest and costs, the sum of $3,000.00. 


2. Plaintiff is a corporation organized under the laws in effect in 
the State of Delaware with its principal business or base located at 
6101 Blair Road, N.W., in the City of Washington, District of Columbia . 
Plaintiff is engaged in a general wholesale beer business (including the 
business of selling beer in wholesale quantities to retail licensees from 
its case stock on hand under the Alcoholic Beverage Control Act of the 
District of Columbia, substantially of the same description as the 
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wholesale beer sales and services rendered by other licensees and 
wholesale beer distributors doing business in the City of Washington, 
District of Columbia.) Like all other wholesale distributors in the 
District of Columbia, it is under the supervision and control of the 
Alcoholic Control Board of the District of Columbia and the Board of 
Commissioners of the District of Columbia whose authority is derived 
from the Alcoholic Beverage Control Act of the District of Columbia 
and regulations thereunder. D.C. Code, 1951, Title 25, Chapter 1. 


3. Defendant, District of Columbia, is a municipal corporation 


organized for the Government of the District of Columbia by an Act of 
Congress and has the capacity to be sued as such. D.C. Code, 1951, 
Title 1-102. 

4. The Government of the District of Columbia is authorized and 
empowered by an Act of the Congress of the United States of America, 
dated January 24, 1934 and amendments thereto, to levy taxes on all 
beer sold in the District of Columbia by the holders of a wholesaler's 
license, Class "B", under the Alcoholic Beverage Control Act of the 
District of Columbia, based on the tax rate of $1.50 for every barrel of 
beer sold in the District of Columbia containing not more than 31 gal- 
lons or fractions thereof (D.C. Code, 1951 Ed., Supp. 3, Title 25-138.) 
The Board of Commissioners of the District of Columbia are authorized 
under the said Act, supra, Sec. 138 (b) thereof, to prescribe by regula- 
tion other methods or devices or both for the assessment evidencing 
of payment and collection of taxes imposed by this Section of the Code 
whenever in their judgment such action is necessary to prevent frauds 
or evasions. 

That the Government of the District of Columbia, by Executive 
Order No. 58- 1560, dated September 23, 1958, did prescribe by regu- 
lation other methods and devices for the assessment and collection of 
taxes imposed by this Section of the said Act. 

5. That in addition thereto, the said regulation not only prescribes 
the method and device for the assessment and collection of taxes on beer 
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sold by wholesalers, Class "'B", licensed under the Alcoholic Beverage 
Control Act of the District of Columbia, but the said regulation also 
imposes a tax on beer warehoused, offered for sale, kept for sale, or 
to be sold in the District of Columbia. 
6. In furtherance of the said regulation, the Government of the 
District of Columbia erroneously and illegally assessed the plaintiff 
with taxes at the rate of $1.50 per barrel on all beer warehoused, 
offered for sale, kept for sale, or to be sold, as well as all beer sold 
during the month of October, 1958, and during each month thereafter. 
That the plaintiff being faced with penalties under the Alcoholic 
Beverage Control Act, supra, if the said erroneously and illegally 
assessed taxes were not paid by the 15th of November, 1958 and by the 
15th day of each succeeding month for sales made during the preceding 
month, and, further, being faced with the risk of being publicized as a 
tax delinquent or having its property restrained, it being under duress 


and compulsion, involuntarily paid the assessed illegal taxes and con- 


tinues to do so under protest. 
7. That, in addition thereto, on or about the Ist day of each 
month subsequent to October 1, 1958, the Finance Officer of the Govern- 
ment of the District of Columbia erroneously and illegally assesses the 
plaintiff with beer taxes at the rate of $1.50 per barrel on all beer 
warehoused, offered for sale, kept for sale, or to be sold, as well as 
all beer sold, during the preceeding month in which the said beer taxes 
were assessed. That on or about the 15th day of each month on which 
the said taxes on beer were and are assessed, the said taxes were and 
are paid involuntarily and under compulsion and duress to avoid 
penalties for non-payment and to avoid collection by restraint, |as pro- 
vided by the laws of the District of Columbia. 
8. That prior to October 1, 1958, the defendant required) the 
plaintiff to fill in, execute and file with it a form captioned "Beer Tax 
Report," a copy of which is annexed hereto and referred to as Exhibit 2. 
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That subsequent to October 1, 1958 the defendant required the 
plaintiff to execute and file with it a form captioned "Wholesalers Beer 


and Wine Tax Return" in lieu of the form referred to as "Beer Tax 
Report,” a copy of which form is annexed hereto and referred to as 
Exhibit 3. 

9. On or about the 18th day of November, 1959, plaintiff filed with 
the Government of the District of Columbia an application for refund of 
beer tax, as erroneously and illegally assessed and involuntarily paid 
in the amount of $5,213.76, a copy of which is annexed hereto and 
referred to as Exhibit 1. 

10. That on January 13, 1960, the defendant, over the signature 
of its Agent and Finance Officer, W. C. Thompson, did by letter deny 
the refund demanded by the plaintiff in the amount of $5,213.76. 

SECOND COUNT 

Plaintiff for its second cause of action alleges: 

11. It adopts herewith the allegation of jurisdiction of Paragraph 1. 

12. In furtherance of the said regulation, the Government of the 
District of Columbia erroneously and illegally assessed the plaintiff with 
taxes at the rate of $1.50 per barrel on beer destroyed due to breakage 
and leakage, upon beer replaced and inventory shortages, as well as all 
beer sold during the month of October, 1958 and during each month 
thereafter. Exhibit I-B is attached hereto and made a part hereof. 

That the plaintiff being faced with penalties under the Alcoholic 
Beverage Control Act, supra, if the said erroneously and illegally 
assessed taxes were not paid by the 15th of November, 1958 and by the 
15th day of each succeeding month for sales made during the preceed- 
ing month, and, further, being faced with the risk of being publicized 
as a tax delinquent or having its property restrained, it being under 
duress and compulsion, involuntarily paid the assessed illegal taxes 
and continues to do so under protest. 

13. That, in addition thereto, on or about the Ist day of each 
month subsequent to October 1, 1958, the Finance Officer of the Govern- 
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ment of the District of Columbia erroneously and illegally assesses the 
plaintiff with beer taxes at the rate of $1.50 per barrel on all beer, 
destroyed due to breakage and leakage, upon beer replaced and inven- 
tory shortages, as well as all beer sold during the preceeding month in 
which the said beer taxes were assessed. That on or about the 15th day 
of each month on which the said taxes on beer were and are assessed, 
the said taxes were and are paid involuntarily and under compulsion and 
duress to avoid penalties for non-payment and to avoid collection by 
restraint, as provided by the laws of the District of Columbia. 
14. On or about the 18th day of November, 1959, plaintiff filed 
with the Government of the District of Columbia an application for 
refund of beer tax, as erroneously and illegally assessed and involun- 
tarily paid in the amount of $114.09, a copy of which is annexed hereto 
and referred to as Exhibit 1. 
15. That on January 13, 1960, the defendant, over the signature 
of its Agent and Finance Officer, W. C. Thompson, did by letter, deny 
the refund demanded by the plaintiff in the amount of $114.09. 
16. Paragraphs 2, 3, 4, 5 and 8 of the First Cause of Action 
above, are hereby adopted as fully as if specifically repeated herein. 
FIRST CAUSE OF ACTION 
WHEREFORE, plaintiff demands judgment against the defendant 
in the sum of $5,213.76, plus interest and costs. 
SECOND CAUSE OF ACTION 
WHEREFORE, plaintiff demands judgment against the defendant 
in the sum of $114.09, plus interest and costs. 
WHEREFORE, plaintiff prays that the Court direct the defendant, 
through its Board of Commissioners, to cause the foregoing taxes 
erroneously and illegally paid in the respective amounts of $5,213.76 
and $114.09 to be refunded to plaintiff by the proper accounting and 
disbursing officers of the defendant, and plaintiff demands judgment 
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against defendant on both counts in the aggregate amount of $5,327.85 
with interest from November 15, 1958. 
AMERICAN SALES COMPANY 


By _/s/ Wash B. Williams 
Wash Williams, President 


Attested: 


/s/ Stanley T. Powers (SEAL) 
Secretary 


/s/ Manuel J. Davis 


Attorney for Plaintiff 
910 - 17th Street, N.W. 
Washington, D. C. 


[Filed March 22, 1960] 


MOTION oe DEFENDANT DISTRICT OF COLUMBIA 
TO DISMISS COMPLAINT 


Defendant, District of Columbia, moves the Court pursuant to 
Rule 12(b) of the Federal Rules of Civil Procedure to dismiss the com- 


plaint on the ground that it fails to state a claim upon which relief can 
be granted. 


/s/ Chester H. Gray 
CHESTER H. GRAY, 
Corporation Counsel, D.C. 


/s/ Henry E. Wixon 
HENRY E. WIXON, 
Assistant Corporation Counsel, D.C. 


/s/ Robert E. McCally 

ROBERT E. McCALLY 

Assistant Corporation Counsel, D.C. 
Attorneys for Defendant, 

District Building, 

Washington 4, D.C. 


[Filed April 12, 1960] 


MEMORANDUM OF OPPOSING POINTS AND AUTHORITY 
TO DEFENDANT'S MOTION TO DISMISS 


DANT'S MOTION 1U Vinee 


* * * * * 
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Title 25 Sec. 138, D. C. Code 1951, Supp. 7 
§ 25-138 [20: 1940]. Tax on beer. 

(a) There shall be levied and collected by the District of Colum- 
bia on all beer sold by the holder of a manufacturer's or wholesaler's 
license, except such beer as may have been purchased from a licensee 
under this chapter, and except such beer as may be sold to a dealer 
licensed under the laws of any State or Territory of the United States 
and not licensed under this chapter, and on all beer purchased for re- 
sale by the holder of a retailer's license, except such beer as may have 
been purchased from a licensee under this chapter, a tax of $1.50 for 
every barrel containing not more than thirty-one gallons and at a like 
rate for any other quantity or for the fractional parts thereof. |Unless 
the Comissioners shall by regulation prescribe otherwise, the [collec- 
tion and payment of such tax shall be in the manner following: 

(1) Each holder of a manufacturer's or wholesaler's license 
shall, on or before the 10th day of each month, furnish to the assessor 
of the District of Columbia, on a form to be prescribed by the Commis- 
sioners, a statement under oath showing the quantity of beer subject to 
taxation hereunder sold by him during the preceding calendar month 
and shall, on or before the 15th day of each month, pay to the collector 
of taxes of the District of Columbia the tax hereby imposed upon the 
quantity of beer subject to taxation hereunder sold by him during the 
preceding calendar month. 

* * * * * 

(b) The Commissioners are authorized and empowered to pre- 
scribe by regulation such other methods or devices or both for the 
assessment, evidencing of payment, and collection of the taxes im- 
posed by this section in addition to or in lieu of the method herein- 


before set forth whenever, in their judgment, such action is necessary 


to prevent frauds or evasions. 
* * 
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Order No. 58-1560 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
EXECUTIVE OFFICES 
WASHINGTON 4, D.C. 


September 23, 1958 


SUBJECT: Alcoholic Beverage Control Regulations - Amended 
Alcoholic Beverage Control Board 


ORDERED: 

1. That effective the 1st day of October, 1958, sub-section A of 
Section 24 of the Alcoholic Beverage Control Regulations is amended by 
rescinding so much of said sub-section as reads as follows: 

* * * * * 

"E. 
Payment of Tax on Wines and Beer. 

* * * * * 

2. Each licensee shall, on or before the tenth day of each 
month, commencing with the month of November, 1958, furnish 
to the Finance Officer on the form prescribed by the Finance 
Officer, a statement under oath showing the quantity of wine and 
beer subject to taxation sold by such licensee during the preced- 
ing calendar month and shall, on or before the fifteenth day of 
each month, pay to the D.C. Treasurer the tax imposed upon the 
quantity of wine and beer subject to taxation sold by such licensee 
during | the preceding calendar month. 

/ 3. For the purpose of the filing by the holder of a manufac- 
nee s or wholesaler's license of a statement under oath showing 

the quantity of wine and beer subject to taxation sold by such li- 

censee during the preceding calendar month, and payment of the 

tax thereon, the word ‘sold’ shall apply to all wines and beer in 
the District of Columbia which, during such preceding calendar 
month, were manufactured, offered for sale, kept for sale, traf- 


ficked in, bartered, delivered for value, exchanged for goods, or 
in any way other than purely gratuitously] and shall apply also to 
every delivery of wine and beer made otherwise than by purely 
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gratuitous title, except wine or beer which, in the month of ac- 
quisition by the licensee, was transferred by such licensee to a 
dealer licensed under the laws of any State or Territory of the 
United States and not licensed under the Act; Provided, that when 
wine or beer shall be reported by a licensee as sold during a cal- 
endar month in the statement filed by the licensee for that month, 
and the licensee shall pay the tax imposed thereon, such wine or 
beer shall not again be reported as sold by that licensee; Provided, 
further, that, for the purpose of the filing of a statement by the 
holder of a retailer's license class 'C' or a retailer's license 
class 'D' issued for a passenger carrying marine vessel joperat- 
ing in and beyond the District of Columbia, or for a club car or 
dining car on a railroad operating in and beyond the District of 
Columbia, the word 'sold' shall apply only to such wine as was 
served by such licensees while passing through or when at rest 


in the District of Columbia. 
* * * 


[Filed June 14, 1960] 
ORDER DISMISSING COMPLAINT 
The above-entitled cause having come on for hearing on the 
motion of defendant District of Columbia to dismiss the complaint and, 


after hearing argument by counsel for plaintiff and counsel for defend- 


ant, counsel for plaintiff having stated in open court that the complaint 
is predicated solely upon the alleged illegality of regulations promul- 
gated by the Board of Commissioners of the District of Columbia in 
connection with the collection of taxes upon beer and wine, and/the Court 
having concluded that said regulations are legal and proper and within 
the authority of the Commissioners to promulgate, and that, accord- 
ingly, the complaint fails to state a claim against defendant District of 
Columbia upon which relief can be granted, it is this 14th day of June 
1960, 
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ORDERED: 

1. That the motion of defendant District of Columbia to dismiss 
the complaint be, and the same hereby is, granted, and 

2. That the complaint be, and the same hereby is, dismissed. 


/s/ Joseph C. McGarraghy 
Judge 


11 
EXCERPTS OF PROCEEDINGS 


3 THE DEPUTY CLERK: American Sales Company versus District 
of Columbia. 
MR. WIXON: This matter, of course, is based upon a motion of 
the District of Columbia to dismiss the complaint filed by the American Sales 
Company, in which the American Sales Company seeks a recovery of taxes 
which are claimed to have been illegally assessed and involuntarily paid. - 
Although, with all honesty, Iam not certain, I believe the complaint confines 
itself to an attack of certain regulations promulgated by the Commissioners 
under which it is said these taxes were paid and which regulations it is sxid 
are improper. 
In 1958, as to wine, the Congress passed a statute which elimitated 
the former method of collecting taxes on wine which had been by stamps. 
THE COURT: Let me ask you: Does your motion to dismiss put - 
the case in posture where I can pass upon the validity of the regulations? 


MR. WIXON: Well, the regulations are not attached, Your Honor. 


I have a copy of them here and the statute. 
THE COURT: What concerns me -- of course I have read the papera. 

I was just wondering whether or not, for the purpose of the motion to dismiss, 

does the complaint state a cause of action? It may be later on by way of 2 

motion for summary judgment or something else you can more effectively 

raise the question of the validity of the action of the District of Columbia. 

I do not know. 
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4 MR. WIXON: We didn't attach any affidavits, of course, to our 
motion. 

THE COURT: Iam not sure that would be appropriate to a motion 
to dismiss. 

MR. WIXON: I don't think so. I would say a motion to dismiss 


would be an appropriate method of bringing up this matter preliminarily 


on the ground that the allegations set forth in it to the extent that they may 


suggest or allege that the District's tax collection procedures were erro- 
neous, or illegal, present a question of law which can be determined on 
the basis of a motion to dismiss on the ground that it fails to state a claim, 
simply because in order to state a claim it must set forth sufficient facts 
upon which to predicate a conclusion that there is a right to recover these 
taxes. Or, putting it another way, that unless the complaint shows iHegality 
in some method or manner or other, that it is subject to attack on the ground 
that it shows nothing at all. Because obviously if the tax is properly paid, 
there is nothing to recover in so far as the American Sales Company is 
concerted. I would think, Your Honor, the motion to dismiss would lie 
here on the predicate I have suggested. 

THE COURT: What is your view about it, Mr. Davis? What is the 
position of the pla intiff ? 
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5 MR. DAVIS: IE it please the Court, the question with respect to-- 
pardon me, if my voice sounds bad. I visited the doctor yesterday and 
today. 
I brought along a copy of the statute which sets out the method 
prescribed by Congress for the levying of the tax and the collection of the 
tax. And with very few exceptions, outside of raising the tax ‘iteel€, the 
statute gives the Commissioners broad power to prescribe rules and 
regulations to collect the tax if the Commissioners desire to set into opera- 
tion a method for the collection of this tax other than prescribed|by Congress. 
THE COURT: What I am trying to get at, are the factual allega- 
tions in the complaint sufficient to make a complete record so that I can - 
- Juss on this matter as a matter of law? 
MR. DAVIS: Personally, I think they are. 
THE COURT:: You think they are? - 
MR. DAVIS: Yes. I don't know of what facts other than waht has 


been alleged-- 
5 THE COURT: Your allegations are widely conclusions. 
MR. DAVIS: None of which are contested. 

MR. WIXON: Well, I don't think a conclusion of law is admitted. 

MR. DAVIS: Well, Iam saying if it is to be determined. I have 


brought law here, cases with me here today raising the question|as to 
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6 whether or not there was a voluntary or involuntary payment. We 
have a District Court case in point. 

THE COURT: I'am familiar with those cases. That, again, is 
a matter of fact, however. Of course, ona motion to dismiss as I would 
gather. You concede that, don’t you? 

MR. WIXON: We would concede, I think, for purposes of this - 
motion that an allegation of involuntariness, supported by factual representa- 
tions, would be sufficient for the purposes of the motion. 

We are directing it, of course, I think primarily to an argunrent 
that, conceding all of these things, there is no basis in law for the complaint 
and therefore it does not state a claim against the District of Columbia on 


which relief can be granted. There must be a legal credit [basis] for the 


recovery of the tax; obviously there is no claim. 

THE COURT: You go ahead. Maybe I can see something out of 
this as you go along. You may proceed. 

MR. WIXON: Well, if it will not confuse it, I have treated this 
complaint by American Sales Company as an attack upon the regulations; 
because I don’t understand that American Sales Company would contend 
that it is entitled to recover the taxes if it should be unsuccessful in its 
contention that the method of payment of them as determined by Com- 

7 missioners’ regulations wasn't a proper method. Perhaps Mr. 


Davis could elucidate on that, I don't understand American Sales Company 


15 
claims it is entitled to anything at all unless the regulations are |invalid. 
MR. DAVIS: E the regulations are invalid, then we contend we 

are entitled to a refund. 
MR. WIXON: And only in that case. 
MR, DAVIS: That is correct. We have no argument with the rw 


The regulation, if Imay go one step further, if it please the Court, 
broadens the scope of the Act or the statute by interpreting the word “sold” 
as it appears in the statute to include certain other terms such as offered 


for sale, warehouse, et cetera. It is our contention that if this (Court 


holds that the word "sold" embraces such terms as to offer for sale, then 


we are without our day in court. IE on the other hand this Court were to 
hold that the Board of Commissioners went far afield in saying thatthe - 
word "sold" as it appears in the statute could be by regulation set out to. 
mean offered for sale, warehouse, et cetera, then we are nowhere. - 
= THE COURT: I understand. 
As I understand, you gentlemen are in agreement as to|the issue? 
MR. WIXON: I think so. I don't believe American Sales Company 
8- contends that it overpaid the taxes in so far as computations are 
concerned or anything of that sort. 


MR, DAVIS: No, sir. Other than one fact, and I think 
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second count we alleged that under the former method of computing taxes 


we were allowed refunds for breakage, et cetera, where under the inter- 
pretation placed by the Board of Commissioners, or your department, they 
disallowed those refunds for breakage under the new regulations. 

MR. WIXON: They are pretty much de minimis, I believe, the 
amounts involved. 

Your Honor, I don't have a slip copy of the statute. But Ido-have 
a print put out by the Alcoholic Beverage Control Board. Unless Your 
Honor has it, Your Honor might want to follow it. 

* * * 

22 THE COURT: Mr. Davis, let me ask you a couple of questions. 
You are suing for some $5, 000 in taxes which you have paid on an inventory. 
Right ? 

MR. DAVIS: Yes, sir. 

THE COURT: | What has happened to that inventory? Has it been 
sold? 


zz MR. DAVIS: That particular inventory, by this time, should have 


been sold. It has been sold, undoubtedly. 


THE COURT: If the Court permits you to recover this $5, 000, 
23 does that mean that you don't have to pay any tax on that inventory 


that you sold? 
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MR. DAVIS: No, sir. Because that would again show itself within 
the inventory as it now exists on the premises. That merchandise would 
be represented by beer, actually-- Iam going to restrict and confine myself 
to the beer tax itself. As the beer leaves the warehouse premises, and is 


actually in fact sold to the licensee, authorized under the laws to purchase 


it, that is, for the purposes of this tax prior to October 1, 1958, considered 
sold as far as the tax section of the District Government is concerned and 
we would compute our taxes on that basis and we would have those figures 
to show what in fact has been sold. Anything therefore sold as of the first 
day of each month there would be a tax computation on it. 
We as a matter of fact broke down as part of an exhibit, as part 
of our complaint, what we considered to be the actual tax which|should have 
been alleged, versus what we were caused to pay under the new|regulations, 
and then on a yearly basis we computed the differential of $5,000. You 
will find that as an exhibit as part of the complaint so that that theory would 
carry on throughout. 
THE COURT: How are you prejudiced by this new regulation? 
24 MR. DAVIS: The District Government has in fact, what it actually 
has one, is taken $5,000 out of the pocket of my client. That is exactly _ 
what it has done. 


This was an innovation, as far as I could see, into the 
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alcoholic beverages of any type whatsoever. Igo back to the year 1935 
when Senator Copeland tried to sell the same idea covering distilled ~ 
spirits, and the commerce of the United States would not buy it. He- 
tried to put a tax at the source, where the distilled spirits were manu- 


factured. Then he came along later-on and said, well, now that youhave - 


done that, let's defeat this tax from the standpoint of placing a profit on 
tax and put the collection of that tax back where it belongs, at the retail 
level, so that when you have the distiller, the wholesaler and the broker 
coming along and putting his profit on the cost of the merchandise, he 
won't then be putting it on the cost of the tax as well. 

THE COURT: Iam not sure that I follow you. You said that the 
District took $5,000 from your clients that they are not entitled to? 

MR. DAVIS: Yes, sir. 

THE COURT: You also say that the inventory upon which that 
tax-was levied has since been sold? 

MR, DAVIS: That is correct, sir. = 

THE COURT: When it was sold wouldn't it have been subject 
to this tax that the District took? 

MR, DAVIS: As of the time it was sold. 
38 THE COURT: Is the amount just the same? 

MR, DAVIS: No. The amount is different in as far as my 
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client is concerned because on his warehouse premises, as of this time, 
he has an equivalent amount of merchandise on the floor of his premises, 
say at the value of taxes, $5,000, that has already been taxed, which he 
has not sold. 

THE COURT: But when it is sold it won't be subject to| tax again? 
MR. DAVIS: That is correct, sir. As my remark before was, what 
in fact has happened is that the District of Columbia has assessed an additional 
$5,000 bill against my man for the privilege of doing business in the District 
of Columbia. That is exactly what it narrows itself down to. And we say 
they have no right under law to do that. 


* * * 


31 MR. DAVIS: Iam sure ever since there has been a business, 


whether it be a candy business or other, it has been a practice for employees 


to give out samples, to consume merchandise on the premises, and I know 
of no state in the Union where they have a system of distribution such as 
ours here’ inthe District of Columbia, where such a system is permitted. 
It is just every day done, and has been recognized as being done. And it 
was recognized here as being done until, as Isay, these new regulations 
went into effect. And they just clamped down on everyone and said this is 
the law. 
I want to say here and now such is the law solely by force of action 


and the weight of the enforcement powers. Because a licensee in this 
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District cannot afford to stand up to anyone and not pay a tax first and then 
argue later; because, as I have pointed out in my points and authorities in 
opposition to this motion, this licensee is subject to a revocation or 
suspension of license. | He really has no day before this body until he first 
pays his tax and then comes to the Court and cries for help. 


* * * 


32 THE COURT: | You don't have to argue the question of involuntary 


payment here. As I understand, the motion concedes the involuntariness of 


the payment. 

The question before the Court involves the validity of the regula- 

tions. Isn't that the issue the Court has to pass upon? 

MR. DAVIS: Ibelieve so, sir. I believe, based on the statement 
made by counsel, that that would be the only issue. = 

* * * 

35 THE COURT: Is there any suggestion that this new regulation was 
adopted to avoid fraud? 

MR, WIXON:| I would have to speak on that as an individual, Your 
Honor. Let me say, though, that there was a lot of consideration given to 
this. I would say implicit in this regulation is that, Your Honor. Mr. 
Davis himself, as I recall hearing him just a few minutes ago, indicated 
that for years it has been accepted that people in the industry may consume 


their own beverages without any particular problems concerning taxes. 
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Iam not trying to make up something more than he said. Iam sure he 
didn't mean they consumed it by the thousands of gallons or any/such 
astronomical figure. But implicit in these regulations is, I think, the 
recognition by the Commissioners that unless the word "sold" is con- 
strued in the manner they have so construed it, and regulated upon it, 
there is no definition of it, that there can easily be an evasion or avoidance 
of the payment of taxes, simply because there would be no tax paid on any 
such beverage which is in fact consumed other than through a sale. 

I take it the word "sold" that we have been talking about here 
means "sold" in the commercial sense. But I might suggest to Your 
Honor that nowhere else has anyone, at least in this discussion today, 
given a definition of the word "sold." Mr. Davis has not given one. And 
of course it is not up to Your Honor to give one. But the only definition of the 
36° word "sold" is contained, at least sofar as these proceedings are 
concerned before Your Honor, in the Commissioners' regulations, It might 
be interesting to find out what the purport of this case believes the word 
“gold” means. He hasn't suggested any impropriety in such a definition. 
He simply, in a window, [by innuendo] suggests that unless there is 2 
commercial transaction between the wholesaler on the one hand, the 
retailer on the other, or somebody having a license, and Your Honor and 
myself as customers, there is no liability of any kind whatsoever for the 


payment of the tax, but he hasn't said that that is right. Perhaps I 


misunderstand. 
* * 


37 THE COURT: Gentlemen, 1am of the opinion that the regulations 
of the Commissioners are reasonable and within the authorization of the 


statute and properly implement the statute and not in contravention of the 


statute, and therefore I will grant the motion of the defendant to dismiss 


the complaint. 
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_QUESTION PRESENTED 


Where a District statute provides that the Commissioners shall 
have specific authority to make rules and regulations to facilitate and 
insure the collection of taxes on alcoholic beverages and to prevent fraud 
or evasion thereof, and where, pursuant to this authority, the Commis- 
sioners have promulgated such regulations, the question presented in 
the view of appellee is: 

Was not the District Court correct when it dismissed appellant's 
complaint based upon the conclusion of the Court that the regulations 


promulgated by the Commissioners are legal and proper ? 
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IN THE 
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Appellee. 
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BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


Appellant, American Sales Company, is a corporation organized 


under the laws of the State of Delaware with its principal place of business 


at 6101 Blair Road, N. W., Washington, D. C., (J.A. 1). 
Appellant is engaged in the general wholesale beer business. 


(J.A. 1.) The tax involved is a tax on appellant's beer for the period 
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beginning October 1958 to and including September of 1959. 


On January 29, 1960, appellant filed a complaint in the United 
States District Court for the District of Columbia captioned "COMPLAINT 
(For Recovery of Taxes Illegally Assessed and Involuntarily Paid). " 
Appellant's complaint consisted of two counts, the first of which 
sought a judgment against the District for beer taxes illegally assessed 
and the second count of which sought a judgment against the District for 
taxes paid on beer lost to appellant as a result of breakage and leakage. 
The first three paragraphs of the complaint set forth, in substance, 
allegations of jurisdiction and identification of the parties. The remaining 
factual paragraphs of the complaint set forth, in substance, that for the 
purpose of the assessment and collection of beer taxes in the District, 
the Commissioners were authorized to prescribe regulations and that, 
accordingly, such regulations had been so prescribed. The complaint then 
referred to (but did not quote) the requirements of law both statutory and 
regulatory for the collection of taxes on beer in the District. (J.A. 1-3.) 
Finally, appellant concluded as a matter of law in paragraphs 6 
and 7 of the first count of the complaint, that the District erroneously 
and illegally assessed and collected taxes on beer from appellant which 
had been paid by it involuntarily and under compulsion. (J.A. 3.) 
Paragraphs 9 and 10 of the first count of the complaint alleged 


that a claim for refund was filed by appellant with the District and was 


denied. (J.A. 4.) 
The second count of the complaint varied from the first only in 
respect of a recitation that beer taxes were erroneously and illegally 
assessed against appellant on beer “mestroyed due to breakage and leakage, 
upon beer replaced and invent ory shortages, as well as on all beer sold 
during the preceding month on which the said beer taxes were assessed." 
(J.A. 5.) The second count concluded, without a factual basis, that the 


actions of the District were erroneous and illegal. (J.A. 5.) Neither 


the first nor the second count of the complaint contained any supporting 


allegation of fact for appellant's conclusion of law that taxes on beer were 
erroneously and illegally collected from it. 
The exhibits which were attached to the complaint did not supply 
the factual deficiencies in the complaint, nor did they suffice to show 
error or illegality on the part of the District. 
On March 21, 1960, the District filed a motion to dismiss the 
complaint (with a supporting memorandum of points and authorities) on 
the ground that the complaint failed to state a claim against the District 
upon which relief could be granted. 
During oral argument on the District's motion to dismiss the 
complaint, counsel for the District agreed that, for the purposes of the 


motion only, he would concede the involuntariness of the payment, 


Counsel for both parties agreed that the only issue before the Court was 

the validity of the regulations and that the case before the Court was in 

sufficient posture for the Court to determine that issue (J.A. 9, 11, 13-15). 
On June 14, 1960, an order was entered by the District Court 

dismissing the complaint based upon the conclusion “that said regulations 

are legal and proper and within the authority of the Commissioners to 


promulgate, and that, accordingly, the complaint fails to state a claim 


against defendant District of Columbia upon which relief can be granted, 


xe * (TA. 9.) 


STATUTES AND REGULATIONS INVOLVED 
Although Rule 17(b) of the General Rules of this Court provides 
that the Brief of Appellant shall contain the relevant parts of statutes, 


regulations or rules involved, appellant's brief does not contain such 


material. Accordingly, those statutes and regulations which are, in 
the view of appellee, relevant are hereinafter set forth. 
STATUTES INVOLVED 
Sections 3(0), 7, 11(c), 11(d), 40(a), 40(a)(1) and 40(b) of the 
Act of dhnuary 24, 1934, 48 Stat. 319, ch. 4, as added by Section 1 of 
the Act of May 16, 1988, 52 Stat. 376, ch, 228 (Sections 25-103(o), D.C. 
Code, 1951, Sections 25-107, D.C. Code, 1951, Supp. VIII, Section 
25-111(c), Section 25-111(d), D.C. Code, 1951, Supp. VIII, Section 
25-138(a), Section 25-138(a)(1), and Section 25-138(b), D. C. Code, 
1951, Supp. VII): 
Section 3. (0): 
"Sec. 3. (0) The word 'sell or ‘sale’ shall include 
offering for sale, keeping for sale, trafficking in, bar- 
tering, delivering for value, exchanging for goods, or 
in any way other than purely gratuitously, and et 
delivery of any alcoholic beverage made otherwise than 
by purely gratuitous title shall constitute a sale.” 
Section 7, 


"Sec. 7. * * * 
The Commissioners shall have specific authority 


to make rules and regulations * * *to facilitate and insure 
the collection of taxes; * * *,"' 


Section 11(c) and Section 11(d): 


"Sec. 11. (c) Wholesaler's license, class A. -- 
Such a license shall authorize the holder thereof to 
sell beverages from the place therein described to 
another license holder under this Act for resale or 
to a dealer licensed under the laws of any State or 
Territory of the United States for resale, and, in 
addition, in the case of beer or light wines, toa 
consumer, said beverages to be sold only in bar- 
rels, kegs, sealed bottles, and other closed con- 
tainers, which said barrels, kegs, sealed bottles, 
and other closed containers shall not be opened after 
sale, nor the contents consumed, on the premises 
where sold. It shall not authorize the sale of bev- 
erages to any other person except as may be provided 
by regulations promulgated by the Commissioners 
under this Act. 


"No holder of such a license except a wholesale 
druggist or a wholesale grocer shall be engaged in 
any business on the premises for which the license 
is issued other than the sale of alcoholic and non- 
alcoholic beverages. 


The annual fee for such license shall be $2, 475." 


"Sec. 11.(d) Wholesaler's license, class B. -- 
Such a license shall authorize the holder thereot to 
sell beer and light wines from the place therein de- 
scribed to another license holder under this Act for 
resale or to a dealer licensed under the laws of any 
State or Territory of the United States for resale, or 
to a consumer in barrels, kegs, sealed bottles, and 
other closed containers, which said barrels, kegs, 
sealed bottles, and other closed containers shall not 
be opened after sale nor the contents consumed on the 
premises where sold. 


"The annual fee for such license shall be $1, 250. " 
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Section 40(a), Section 40(a)(1) and Section 40(b): 


"Sec, 40. (a) There shall be levied and collected by 
the District of Columbia on all beer sold by the holder 
of a manufacturer's or wholesaler's license, except such 
beer as may have been purchased from a licensee under 
this Act, and except such beer as may be sold to a dealer 
licensed under the laws of any State or Territory of/the 
United States and not licensed under this Act, and on all 
beer purchased for resale by the holder of a retailer's 
license, except such beer as may have been purchased 
from a licensee under this Act, a tax of $1.50 for every 
barrel containing not more than thirty-one gallons and at 
a like rate for any other quantity or for the fractional 
parts thereof. Unless the Commissioners shall by regula- 
tion prescribe otherwise, the collection and payment of such 
tax shall be in the manner following: 


"(1) Each holder of a manufacturer's or wholesaler's 
license shall on or before the 10th day of each bia B 


furnish to the assessor of the District of Columbia 
Finance Officer] on a form to be prescribed by the 
missioners, a statement under oath showing the quantity 
of beer subject to taxation hereunder sold by him during 
the preceding calendar month and shall, on or before the 
15th day of each month, pay to the collector of taxes of 
the District of Columbia [D. C. Treasurer] the tax hereby 
imposed upon the quantity of beer subject to taxation here- 
under sold by him during the preceding calendar month. 

* * * 


Cc. 


"(b) The Commissioners are authorized and empowered 
to prescribe by regulation such other methods or devices 
or both for the assessment, evidencing of payment, and 
collection of taxes imposed by this section in She 
to or in lieu of the method hereinbefore set forth whenever, 
in their judgment, such action is necessary to prevent 
frauds or evasions. " 


REGULATIONS INVOLVED 


Executive Order No. 58-1560, relating to payment of taxes on 
wine and beer promulgated by the Commissioners on September 23, 1958, 
provides, in pertinent part, as follows: 


MU 
Payment of Tax on Wines and Beer. 


* * * 


"3. For the purpose of the filing by the holder of 
a manufacturer's or wholesaler's license of a statement 
under oath showing the quantity of wine and beer subject 
to taxation sold by such licensee during the preceding cal- 
endar month, ‘and payment of the tax thereon, the word ‘sold’ 
shall apply to all wines and beer in the District of Columbia 
which, during such preceding calendar month, were manu- 
factured, offered for sale, kept for sale, trafficked in, bar- 
tered, delivered for value, exchanged for goods, or in any 
way other than purely gratuitously, and shall apply also to 
every delivery of wine and beer made otherwise than by 
purely gratuitous title, except wine or beer which, in the 
month of acquisition by the licensee, was transferred by 
such licensee to a dealer licensed under the laws of any 
State or Territory of the United States and not licensed 
under the Act; Provided, that when wine or beer shall be 
reported by a licensee as sold during a calendar month in 
the statement filed by the licensee for that month, and the 
licensee: shall pay the tax imposed thereon, such wine or 
beer shall not again be reported as sold by that licensee; 
Provided, further, that, for the purpose of the filing of a 
statement by the holder of a retailer's license class 'C’ 
or a retailer's license class 'D' issued for a passenger- 
carrying marine vessel operating in and beyond the Dis- 
trict of Columbia, or for a club car or dining car ona 
railroad operating in and beyond the District of Columbia, 
the word 'sold’ shall apply only to such wine as was served 
by such licensees while passing through or when at rest in 
the District of Columbia." 


SUMMARY OF ARGUMENT 
Congress, in enacting the Alcoholic Beverage Control Act for the 
District of Columbia, declared that there should be levied and collected 


by the District a tax on all beer sold by the holders of a manvfacturer's 


or wholesaler's license. The Act also specifies that the Commissioners 


shall have specific authority to make rules and regulations to facilitate 
and insure the collection of taxes and to prevent fraud and evasion. 
Pursuant to statutory authority, the Commissioners have promulgated 
regulations setting forth the procedure for reporting and paying taxes upon 
beer subject to taxation. Appellant contends that the Commissioners have 
exceeded their authority in promulgating these regulations. 
The District Court in rejecting appellant's contention! 
“THE COURT: Gentlemen, I am of the opinion that 
the regulations of the Commissioners are reasonable 
and within the authorization of the statute and properly 
implement the statute and not in contravention of the 
statute, and therefore I will grant the motion of the 
defendant to dismiss the complaint." 
The general rule is that regulations are to be sustained unless 
unreasonable and plainly inconsistent with the statute. They are not to be 


overruled except for "weighty"-reasoas. One claiming that a regulation 


is invalid has the heavy burden of making its invalidity manifest. Nowhere 


in the pleadings before the District Court, nor in the pleadings before this 
Court, has there been any showing by appellant that the regulations 
promulgated by the Commissioners under the Alcoholic Beverage Control 
Act are unreasonable or inconsistent with the Act. 


The conclusion of the District Court was clearly correct, the 


regulations are, in all respects reasonable and valid, and the judgment 


of the District Court should be affirmed. 
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ARGUMENT 


Since the Commissioners' regulations are 
fourt was correct in 


Section 40(a) and Section 40(a)(1) of the Act of January 24, 1934, 
48 Stat. 319, ch. 4, as added by Section 1 of the Act of May 16, 1938, 52 
Stat. 376, ch. 223 (Section 25-138(a) and Section 25-138(a)(1), D. C. Code, 


1951, Supp. VII) provides: 


"Sec, 40. (a) There shall be levied and collected 
by the District of Columbia on all beer sold by the 
holder of a manufacturer's license, except such beer 
as may have been purchased from a licensee under 
this Act, and except such beer as may be sold toa 
dealer licensed under the laws of any State or Terri- 
tory of the United States and not licensed under this 
Act, and on all beer purchased for resale by the holder 
of a retailer's license, except such beer as may have 
been purchased from a licensee under this Act, a tax 
of $1.50 for every barrel containing not more than 
thirty-one gallons and at a like rate for any other 
quantity or for the fractional parts thereof. Unless 
the Commissioners shall by regulation prescribe other- 
wise, the collection and payment of such tax shall be 
in the manner following: 


(1) Each holder of a manufacturer's or wholesaler's 
license shall, on or before the 10th day of each month, 
furnish to the assessor of the District of Columbia [D.|C. 
Finance Officer] on a form to be prescribed by the Com- 
missioners, a statement under oath showing the quantity 
of beer subject to taxation hereunder sold by him ore th 

e 


the preceding calendar month and shall, on or before 
15th day of each month, pay to the collector of taxes 
the District of Columbia [D.C. Treasurer] the tax hereby 
imposed upon the quantity of beer subject to taxation Ane 
under sold by him during the preceding calendar month." 
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Section 40(b) of the Act of January 24, 1934, 48 Stat. 319, ch. 4 


(Section 25-138(b), Dl C. Code, 1951, Supp. VII) provides as follows: 


"(b) The Commissioners are authorized and 
empowered to prescribe by regulation such other methods 
or devices or both for the assessment, evidencing of pay- 
ment, and collection of the taxes imposed by this section 
in addition to or in lieu of the method hereinbefore set 
forth whenever, in their judgment, such action is neces- 
sary to prevent frauds or evasions." 


In addition to the above-referred to sections, Section 7 of the Act 
of January 24, 1934, 48 Stat. 322, ch. 4 (Section 25-107, D. C. Code, 1951, 
. VII) provides in pertinent part as follows: 
"The Commissioners shall have specific authority to 
make rules and regulations * * * to facilitate and insure 
the collection of taxes; * * * ." 
Section 3(0) of the Act of January 24, 1934, 48 Stat. 319, ch. 4 
(Section 25-103(0), D. C. Code, 1951) provides as follows: 
(0) The'word 'sell' or 'sale' shall include offering 
for sale, keeping for sale, trafficking in, bartering, 
delivering for value, exchanging for goods, or in any 
way other than purely gratuitously, and every delivery 
of any alcoholic beverage made otherwise than by purely 
gratuitous title shall constitute a sale." 
On September 23, 1958, the Commissioners of the District of 
Columbia by Executive Order No. 58-1560 amended Section 24 of the 
Alcoholic Beverage Control Regulations by adding a subsection to be lettered 


"E" reading, in pertinent part, as follows: 
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"3, For the purpose of the filing by the holder of a 
manufacturer's or wholesaler's license of a statement 
under oath showing the quantity of wine and beer subject 
to taxation sold by such licensee during t he preceding 
calendar month, and payment of the tax thereon, the 
word 'sold' shall apply to all wines and beer in the 
District of Columbia which, during such preceding 
calendar month, were manufactured, offered for sale, 
kept for sale, trafficked in, bartered, delivered for 
value, exchanged for goods, or in any way other than 
purely gratuitously, * * *.” 


The only question before this Court is whether the regulations 
promulgated by the Commissioners are reasonable and within the authoriza- 
tion of the statute (Section 25-107 and 25-138(b), D. C. Code, 1951, 

Supp. VII). 

Words in a statute in the absence of some dominant reason to the 
contrary are to be given their ordinary and commonly accepted meaning. 
Morgan v. Cobb, 73 App. D. C. 200, 120 F. 2d 16. It is alsoja fundamental 
rule of statutory construction that a court will not construe a statute in 
such a manner as to reach a result contrary to Congressional intent and 


leading to absurd conclusions. United States v. Bryan, 339 ULS. 323, 338, 


94 L. Ed. 884, 70S. Ct. 724. See also Abbott v. Barlove, 85 U.S. App. 


D. C. 189, 176 F. 2d 64, wherein this Court stated that a statute should 

not be given a construction to defeat the intention of Congress. 
In Old Lewis Hunter Distillery Co. v. Kentucky Tax Commission, 

302 Ky. 68, 193 S.W. 2d 464, 465, the Supreme Court of Kentucky was 
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required to decide whether the assessments in question were invalid 
because they were not made within three years as prescribed by certain 
sections of the Kentucky Revenue Statute. It was conceded that the assess- 
ments were not made within the period prescribed, but it was contended 
that since the returns filed by appellant for the years in question were 
incomplete the limitation did not apply. In deciding this case it was neces- 
sary for the court to pass on 2 definition of the word “incomplete”. The 
statute itself, as quoted in the court's opinion, fixed the following powers 
and duties of the Department of Revenue: 

wtk * * (1) The department may make rules and 


regulations, and direct proceedings and actions, for the 
administration and enforcement of all tax laws of this state.' 


The Court, in discussing the authority of the department, said: 


“pursuant to this authority the Department of Revenue 
promulgated Kentucky Income Tax Regulations (Article 26-2) 
interpreting the word ‘incomplete’ in the following manner: 
‘Incomplete and Fradulent Returns. --A return will be deemed 
incomplete for purposes of this article when full disclosure 
is not made therein as to transactions which might affect 
income, even though the taxpayer takes the view that no income 
may have resulted from such transactions. Omission or under- 
statement of items of income in material amounts, through 
accident or design, will be deemed incomplete or fraudulent 
for purposes of this article. The suspension of the period 
of limitations in the case of incomplete or fraudulent returns 
shall not be limited to the omitted or fraudulent items applic- 
able thereto, but shall extend to the entire return including 
all transactions of the taxpayer for the period." ". 
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The Court of Appeals of Kentucky, in holding the Distillery 
said: 


"Words used in a statute must be given their 
ordinary meaning unless a different intent is set 
forth in the statute defining the words used. Under 
the definition of ‘incomplete, ' referred to above, it 
is apparent that the returns, which reported less 
than one-third of the actual income from this particular 
source, fall within the exception contained in 141.210, 
KRS. If there were any doubt about it we think it is 
dispelled by the regulation promulgated by the Depart- 
ment of Revenue pursuant to statutory authority which 
expressly provides that an omission or understatement 
of items of income in material amounts, either through 
accident or design, will make the return incomplete." 


The Alcoholic Beverage Control Act does not contain a definition 


of the word "sold.'' That word, however, is the past tense of the verb 


"to sell."* The word "sell" is defined in Webster's New International 
Dictionary, Second Edition, Unabridged, in pertinent part as follows: 


"sell 4. To dispose of or manage for profit instead of 
in accord with conscience, justice, etc.; as, to 
sell benefices, oaths, votes. 5. To part with by 
way of exchange, esp. to great disadvantage; as, 
to sell one's inheritance for a mess of pottage. 
***, 7, To transfer (property) for a considera- 
tion; to transfer the absolute or general title to 
(anything, as lands, goods, choses in action) to 
another for a price, or sum of money; to give up 
for a valuable consideration; to dispose of in return 
for something; to convey. * * *. 8. To cause or 
further the sale of; as, his name sold the book * * *, 
10. To deal in as an article of sale; as, to sell 
groceries or insurance. 11. To exhaust or reduce 
the stock of by sales. 12. To make a sale or sales 
to, esp. by devices of salesmanship; as, to sell 
druggists. * * * 
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"sell Intransitive: 1. To dispose of commodities or 
property; to make sales; as, to sell to minors. 
2. a To be sold; to find buyers; as corn sells high. 
b To be priced in sales; -- with at or for; = to 
sell at three for a quarter. ** *" 


The word “sale” is defined in the dictionary as: 


"sale ***1. Law. Act of selling; a contract whereby 
the absolute, or general, ownership of property is 
transferred from one person to another for a price, 
or sum of money, or, loosely, for any consideration; 
also a contract for such transfer of ownership in the 
future or upon the future fulfillment of some condition 
(this latter being by some differentiated as an agree- 
ment to sell). The word sale is often specifically used 
‘Of the sale of personal property, as usually in the 
phrase the law of sales. * * *. 2. Opportunity of selling 
or being sold; demand, market. ** *. 3. The pur- 
pose, end,|or fact, of selling, being sold, or being 
offered for purchase; exhibition for selling; also, 
the status of being purchasable;--chiefly in.phrases, 
as the obsolete of sale, set to sale, and to sale, and 
the current on sale, to put up for sale, and for sale. 
Hence, for sale, to be sold. * * *." 


Section 3(0) of the Act of January 24, 1934 (Section 25-103(o0), 


D. C. Code, 1951, supra), states that the words "sell" or "gale include 


the phrases “offering for sale, " "keeping for sale, ” “trafficking in, " 
“bartering, " "delivering for value, " “exchanging for goods, " and “or 

in any way other than purely gratuitously, " and provides further that 
“every delivery of any alcoholic beverage made otherwise than by purely 
gratuitous title shall constitute a sale." Based upon the word "sold" in 


Section 40 of the Act, the Commissioners have employed in the past tense 


the exact language of the definitions in the Act of the words "sell" and 
"sale. " 
Appellant, at page 4 of its brief, says that the Commisgioners' 


regulations impose 


"a tax on beer which in many instances, conceivably, will 
never be sold even though warehoused or held for sale, 
such as, beer which is warehoused or held for sale and 
is lost or destroyed by fire or other catastrophe before 
it is sold, also beer which becomes spoiled or is lost 
by leakage, or breakage and beer which is donated free 
of cost." (Emphasis supplied. 


The ready answer to the argument of appellant that a tax might|be paid on 
peer lost or destroyed is that nowhere in the Act is there any provision 
relieving the licensee from ‘tax on beer in his possession which at some 
later date is spoiled or destroyed. 
Appellant, in its brief before this Court, argues that it |is not liable 
for taxes on “beer which is donated free of cost."' In other words, appellant 
contends that beer which a licensee may give away is tax free.| This 
argument is directly contrary to the statute. Appellant holds a wholesaler's 
license issued under the Alcoholic Beverage Control Act. Section 11(c) 
and 11(d) of the Act state, as to wholesalers' licenses, as follows: 

"(c) Wholesaler's license, class A.--Sucha 
license shall authorize the holder thereof to sell bever- 
ages from the place therein described to another license 
holder under this Act for resale or to a dealer licensed 
under the laws of any State or Territory of the United 


States for resale, and, in addition, in the case of beer or 
light wines, to a consumer, said beverages to be sold 
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only in barrels, kegs, sealed bottles, and other closed 
containers, which said barrels, kegs, sealed bottles, 

and other closed containers shall not be opened after 

sale, nor the contents consumed, on the premises where 
sold. It shall'not authorize the sale of beverages to 

any other person except as may be provided by regulations 
promulgated by the Commissioners under this Act. 


“No holder of such a license except a wholesale 
druggist or a wholesale grocer shall be engaged in any 
business on the premises for which the license is issued 
other than the sale of alcoholic and non-alcoholic beverages. 
The annual fee for such license shall be $2, 475. 

(May 27, 1949.) 


"(d) Wholesaler's license, class B. --Such a 
license shall authorize the holder thereof to sell beer 
and light wines from the place therein described to 
another license holder under this Act for resale or to 
a dealer licensed under the laws of any State or Territory 
of the United States for resale, or to a consumer in 
parrels, kegs, sealed bottles, and other closed con- 
tainers, which said barrels, kegs, sealed bottles, and 
other closed containers shall not be opened after sale . 
nor the contents consumed on the premises where sold. 
The annual fee for such license shall be $1, 200. 

(May 27, 1949.) (Emphasis supplied. ) 


Although the complaint filed by appellant does not contain any 


allegation or suggestion that the Commissioners' regulations were not 
adopted to prevent fraud or evasion, and thus raised no issue as to that 
matter, nevertheless, appellant now argues at page 5 of his brief as 
follows: 
x * * Furthermore, there was not a scintilla of 
evidence before the Trial Court from which the Court 
could have concluded that the regulation was reasonably 


and necessarily prescribed by the Commissioners for 
the purpose of preventing fraud or evasions of the tax." 
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Since this point was not raised by appellant's complaint, it cannot now 

be raised by appellant on this appeal. 
Moreover, nothing in the Act pertaining to licensed wholesalers, 

or to other licensees for that matter, authorize such licensees, including 

appellant, to engage in any conduct other than the sale of alcoholic bever- 

ages. The suggestion of appellant that it was the intention of the Congress 

to permit the consumption of alcoholic beverages in the District of Columbia 

without payment of any tax provides adequate reason for the necessity of 

the regulations adopted by the Commissioners. 


In any event, Section 25-107, D. C. Code, 1951, Supp.| VI, 


supra, is all the authority needed for the regulations which the Commis- 


sioners have promulgated since the Act itself provides, in addition to 
that section relating to fraud and evasion, that the Commissioners shall 
have specific authority to make rules and regulations to insure the collec- 


tion of taxes. 


CONCLUSION 

It is respectfully submitted that the decision of the United States 
District Court for the District of Columbia, granting the District's 

Motion to Dismiss, was correct and should be affirmed. 
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